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Trade Notice No.01 /2020

Subject: Lev.y and Collection of Social Welfare Surcharge (SWS) on imports under
various schemes such as Merchandise Exports from India Scheme (MEIS),
Services Exports from India Scheme (SEIS) ete.

o Attention of the Importers/Exporters, Customs Brokers, Trade and other Stakeholders is
invited to Board’s Circular No.02/2020- Customs dated 10.01.2020 on the atove mentioned
subject and the present practice regarding its debit through duty credit scrips such as MEIS, SEIS
etc. of the Foreign Trade Policy (FTP).

2. C&AG at Chennai has pointed out that SWS should be paid in cash in respect of imports
where duty is debited under MEIS scrips as the relevant Customs exemption notification
exempts only Customs duty leviable under First Schedule of Customs Tariff Act, 1973. Further.
representations have been received from the trade that as the goods cleared against MEIS scrips
are exempted from Basic and Additional Duty of Customs, therefore SWS should also be zero.
The levy of SWS has also been challenged in various High Courts by the trade on the said

ground.

3. The matter has been examined by the Board. As per Section 110 of the Finance Act, 2018,
SWS is levied and collected, on the goods imported into India, as a duty of Customs on the
goods specified in the First Schedule to the Customs Tariff Act, 1975. The SWS is calculated at
the rate of ten per cent on the aggregate of duties, taxes and cesses which are levied and collected
under section 12 of the Customs Act, 1962. This surcharge is in addition to any other duties of

Customs or tax or cess chargeable on imported goods.

4. The duty credit scrips issued under schemes such as MEIS, SEIS, etc. are granted as rewards/
incentives for exporters under the respective FTP. As per Para 3.02 of the Foreign Trade Policy
2015—20, these scrips can be used for payment of Basic Customs Duty and Additional Customs_
Duty specified under sections 3 (1), 3 (3) and 3 (5) of the Customs Tariff Act. 1975 for import of
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inputs or goods and for payment of Central Excise duties on domestic procurement of inputs or
goods. The relevant Customs exemption notifications also allow debit of Basic Customs Duty
and Additional Duties of Customs in the duty credit scrips. It is to mention that the debit of SWS
through duty credit scrip is not envisaged in the FTP and the exemption notifications.

5. Further, as per para 3.15 of the FTP, Basic Customs Duty paid through debit in the duty credit
scrip is allowed to be adjusted for duty drawback. Duties debited in duty credit scrip are taken
into account while determining the All Industry Rates and Brand Rate of duty drawback.

Similarly, Additional Customs Duty paid on imported goods and Central Excise duty paid on
domestic procurement of goods is also allowed to be adjusted as CENVAT Credit or Duty

Drawback. Her.ce duty credit scrips are only a mode of payment of duty and not an exemption
from duty even though the use of the said scrip is governed by an exemption notification.

6. In this regard, attention is invited to the judgement dated 06.12.2019 of the Hon’ble Supreme
Court in the case of M/s Unicorn Industries Vs. Union of India and Others (Civil Appeal Nos.
9237 & 9238 of 2019) wherein it has inter-alia been held that “A Notification has to be issued for
providing exemption under the said source of power. In the absence of a notification containing
an exemption to such additional duties in the nature of education cess and secondary and higher
education cess, they cannot be said to have been exempted... The proposition urged that simply
because one kind of duty is exempted, other kind of duties automatically fall, cannot be accepted
as there is no difficulty in making the computation of additional duties, which are payable under
NCCD, education cess, secondary and higher education cess. Moreover, statutory notification
must cover specifically the duty exempted. When a particular kind of duty is exempted, other
types of duty or cess imposed by different legislation for a different purpose cannot be said to

have been exempted”.

7. The ratio of the afore-cited judgement is seen to apply to the issue at hand of levy of SWS on
imported goods when the Basic Customs Duty and Additional Duties of Customs are debited

through duty credit scrips.

8. The matter was also referred to the Department of Legal Affairs for their legal opinion in light
of the above-cited judgement. The Department of Legal Affairs has opined that since the
Supreme Court has categorically held that a separate Notification has to be issued for providing
exemption from additional duties in the nature of education cess and secondary and higher
education cess, the same cannot be said to have been exempted and as per Article 141 of the
Constitution, the law declared by the Supreme Court is binding on all Courts within the territory
of India, the same occupies the field. It was further opined that therefore there appears to be no

legal bar for levy and collection of SWS.
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cwm‘;l?;" of al.);)vc .thcre Appedrs e exemption from SWS in the FTP and the relevant Customs
iL‘xdngm n"l ;:lld](;)aell(]);sz.ol?;cpmg in view the ratio laid down by Hon’ble Supreme Court in
Judgement dated V6. 12. (supra), it is clarified that SWS i

' , at SWS is not exempted ¢ i
and collected on the imported goods. empted and has to be eviec

10. I.t is fl.lrlhcr noted that as per past practice, SWS is being allowed to be debited in the duty
CI‘CdI.( scrlps along with Basic Customs Duty and Additional Duties of Customs. However
keeping in view the position explained hereinabove, it emerges that SWS cannot be dcbite(;
through duty credit scrips and therefore has to be paid by the importer in cash. Directorate
General of Systems has been requested to make the relevant System level changes in this regard.

1. .With regard to the past cases of debits of SWS already made in duty credit scrips, it has been
df:mded by the Board that for ensuring ease of doing business, such past cases should not be
disturbed and the payments made through debit in duty credit scrips may be accepted as revenue
duly collected and recoveries in cash not be insisted for these cases.

12, Difficulties, if any, may be brought to the notice of the Commissioner of Customs (P),

Trichy.

13. Hindi Version will follow :
/ \%H\ o
(D. ANIL)

COMMISSIONER

To
The Trade Associations (as per mailing list)

Copy submitted to: The Principal Chief Commissioner of Customs (Preventive), Trichy

Copyto:
The Additional Commissioner of Customs

(Prev.), Trichy

The Joint Commissioner of Customs, Trichy
The Assistant Commissioners, Hgrs. Office, All Divisions/CPUs/All ICDs/CFSs/Air Cargo

\_(é;yhﬂhes
{ Section, Hgrs. with a request o upload the TN in Website

Hindi Cell (for translation)
Notice Board
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C. No. VIII/09/04/2017-¥e] &N (37 w1 1)
SATIR Il 4, 01/2020

fawer; fafaer avsrerr SRY (IR AYSTeir AT @1 fvater (UASansuw), dlrd At @ dar
e (Tusanduw) seuIfe & dgd AT 9T WHIST dedior U (TH 356y UH)

&Y 3MET UG TIE
Ko ceoMVREDIGE mzﬁm,wamaw%ammmgmmw

TA ToeT # LT iz Rered IR fF Ry R A (TEA) Fr aSadry, TESHTESTH
& Areaw ¥ 3T F Gow F a5 F ooy gEar 02/2020 - WAT ek AR 10.01.2020 Hr AR
AT HTHA R S gl

2. dodueh, I Rera & ¥ f, Faife Haw @ gew ge wfteggen, d@er ged tRw
sffrET 1975 47 YU I & dEd oT S arer WA ek A @ ge &R § 3 S
vHETH FBRCH & ded od A fRAT IR §, AT & HAY 7 raageq T e I R
ST WRT| HE MR T @ At aed §U § R wwgansew fepew & fou fAend fee
AT AT B AT TE ARG WA YeR F G ST § FHAT THSSYUH o I g e
mmwm#mﬁmmﬁﬂummmﬁwaﬂém

3. &t gqaWT A & Sra & o ) Raed sfafree 2018 A GRT 110 & AR ARE #
R HI 9T CHSEeUd AT I vd Harg WA ok SRE IfRfAEE 1975 Fr gwH e A
RfAfse €T e A0 & T FRAT SAT §1 vHSeequd A v W e sfafam 1962
S URT 12 & 3eRI 3E TE AL fHU A0 ok, A UG G F Fer AT W GH oferd
1 2 & FT A E1 A A W AT W eF 5E, A, 30aR W g SR HUHR §

4, ddfad wedd & sadE et & v ey, vasandud SR At &
st 1 ars 39 aifee fepew @ wiitdfvr / wiewee & w9 A fear smar g1 fader SR Afa
2015.20 & 77 3.02 & 3ETER Fa1 [EHCH 1 gAT HAT ek R wfafas 1975 &1 4RI
3(1), 3(3) 3k 3(5) ¥ siada fafafise Mfafteal ik s & sirae & fav #7d frAr =k T
whafwda W e aar fBfafeen v ad 1 BYe wlie W FE e e fau faar a
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- FFAT &1 Tag WA Yoh g Jfegaer off Wl gyl K fmew 7 A e ek vd ifafird
A Goh AN FA TEX FC ) Ieow fmar S ¢ fE gl s ferew & aemr @

UHEEEAUH & AW Hr vy vd ge Aty i sfeatad ¢t ¥

5. I THAIE F &7 3,15 & IHUR Y H3W Rhew A Ay & wewwm § qa b
[ T & I T FARNST §UE F & AU fhar o wwar ¢ gq& Hfee femcr # amy
T 91T oo H SIE g A A I & vd @iE el PR Fw v # frar s
%) g YRR HAT A WP R afaRerd WA ook aur A f ae @lig 9w s
foRam I S 3eUTg ekt o Aerde Hf3T AT S gk A wHEES fRAT S whdr ¢ 3
g $f¥c oo Had Yo & ST 1 ACAR § Y N g A ¢ o & 3 Fepew A
FaRT P HOgET ZarT A B

6. 3U TAY H, ANT ITAAH AT F FUY I 35ed aA YA IHE AT iR
3 (R e & 2019 & 9237  9238) ReAish 06.12.2019 & ooy &7 3R €= JHfdd
frar STaT & FOE 3w WIdT & @y @y Ig o eT T § R 7 3T afFT # dd & HehT
ge 37 & [ v JfEaaT SN B ST & 1 R 39 JR AreatAe d 3Ty e 39T
& &7 F 57w E F IHORFT FgRI F [T gT FTL HFEAr F T H FAH ge g
B FET 5T GFT &.. I TET 7 59 @97 W F Ry B a5 w@wd g1 7 fF v gm
# 572 F g ST gl @ HT GFR FH A A I gEN G AT Fi A HANwT
5gfa) St o veAHIdlsl, RIGT 39, AETFF vd FeAcR RIET ITHT & HEhaT & 8, # 0 A
FE F3E T & | FHF HARFT GO ARGTAT # ge & T st # fRfse &7 &
e BT & | 5T U GER I 52T & fAv ge df e & a I g1 el S Jwel & T
o7 & [T HET BT GaRT FAC AT e FER # G a1 39w #oge df a
Fyut faofT 3mad ganr o & e |

7. W sfeafaq BT @ U AT AT O THESAUE A S & aaHe AT W
maﬁa@rm%maﬁxﬁmaﬁwyﬁﬁaﬁmaﬁ@ﬁﬁﬁ 57 *se e
zany 3fge fFar S & |

8 T sPafad futT & wdu & Awe @ R e Qe @ o 3% [ A9 oF & fav
o T T | e R 3 75 w9 & ¥ B IR 3Taow S d ¥ §9 9§ FE
frar o5 RIET U, FADE U ItaeR BT 390 ¥ HaREd g § gT & F AT e

WWMW%W@W@WWW%WW&WW%
memmmmw%m%mﬁmwma?m

mwmﬁhwmﬁ#mmwélmwmmmm%wﬁmﬁﬁ
Fager & v 15 fafts U 76§

9. m%mwﬁﬁWWm:wmaﬁmﬂaﬁﬁméﬁémaﬁ

¥ | HEAE STadA FOed eann fae 06.12.2019 (3R )%ﬁv‘mz‘{mnumwﬁ
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